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DAVID L. WILKillfiOP^ 3 47 
Attorney General 
STEPHEN J . SORENSON - 3 049 
A s s i s t a n t Attorney General 
Chief , L i t i g a t i o n D i v i s i o n 
At torneys f o r S t a t e of Utah 
236 S t a t e Capi to l 
S a l t Lake C i t y , Utah 84114 
Telephone: (801) 533-7627 
IN THE SUPREME COURT OF THE STATE OF UTAH 
RICHARD D. MADSEN and NANCY 
MADSEN, h i s w i f e , BOYD A. 
SWENSEN and BEATRICE SWENSEN, 
h i s w i f e , BLAINE ANDERSON and 
SHEREE ANDERSON, h i s w i f e , 
HOPE A. HILTON, CYNTHIA 
HILTON, RALPH M. HILTON, 
GENE HELLAND and t h e MIDDLE 
EAST FOUNDATION, 
P l a i n t i f f s and 
A p p e l l a n t s , 
- v s -
MIRVIN D. BORTHICK, W. SMOOT 
BRIMHALL, and JOHN DOES I t o 
V, be ing former Commissioners 
of the Utah Department of 
F i n a n c i a l I n s t i t u t i o n s , 
Defendants and 
Respondents . 
While w i s h i n g not t o burden t h e record of the Court i n 
t h i s case f u r t h e r , Respondents f e e l they must b r i e f l y respond t o 
A p p e l l a n t s ' " F i r s t P e t i t i o n f o r J u d i c i a l N o t i c e " a s f o l l o w s . 
OBJECTION TO APPELLANTS' 
PETITION FOR JUDICIAL NOTICE 
C i v i l No. 197 04 
1. I t i s not appropriate or timely for Appellants now 
to aver tha t the Court in the f i r s t Madsen v. Borthick, 658 P.2d 
627 (Utah 1983), misconstrued or misstated the record in the 
case. If Appellants ser iously contend tha t the Court in i t s 
e a r l i e r opinion misstated what representa t ions had occurred 
before t h i s Court and the Court belowf t he i r appropriate means of 
r a i s ing such concerns was in the Pe t i t ion for a Rehearing which 
was f i l e d in the e a r l i e r case on or about February 9, 1983, and 
subsequently denied by the Court. 
2 . The very language from Madsen v. Borthick ci ted by 
Appellants in the i r p e t i t i o n ind ica tes accurately and 
conclusively the stand they took in the f i r s t act ion — tha t 
the i r cause of ac t ion was not permitted by any substant ive 
provision of the Utah Governmental Immunity Actf U. C. A. 63-3 0-1 
e t . seq. This posi t ion was both taken in the i r Memorandum in 
Opposition to Defendants' Motion to Dismiss, and was spec i f i ca l ly 
conceded by them a t oral argument, whereupon Borthick1s counsel 
a lso moved for a dismissal on t h a t addi t ional ground. Given t h a t 
admission and posture of the case, the D i s t r i c t Judge very 
properly dismissed the f i r s t Madsen v. Borthick for f a i l u r e to 
s t a t e a claim upon which r e l i e f could be granted, and t h i s 
Court ' s opinion accurately r e f l e c t s the pos i t ion taken by 
Appellants in that case. 
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3. Even assuming arguendo that i t i s appropriate to 
approach the Court seeking j u d i c i a l not ice of pleadings in the 
previous case , the Court should a l so have before i t a copy of the 
Order of Dismissal for f a i l u r e to s t a t e a claim upon which r e l i e f 
can be granted, drafted by Appellants1 counsel and entered by the 
D i s t r i c t Court (copy appended h e r e t o ) . 
Respondents ask that the P e t i t i o n for Judic ia l Notice 
of matters already adjudicated in the f i r s t Madsen v. Borthick be 
denied. 
^ > « £ 1986. DATED t h i s 25'fM d a y Qf 
DAVID L. WILKINSON 
Attorney General 
STEPHEN J. SORENSON 
Chief, L i t i g a t i o n Div is ion 
Ass i s tant Attorney General 
SNSON 
Ass i s tant Attorney General 
Attorney for State of Utah 
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CEK\ 
T h i r. .1 £"i f n (• r > r t 11 y f h 11 1 m 11 I P d a en p y nl t h * 
f o r e g o i n g U11JL.CT1UN Ln I. lit ioI luwJiRj t i n - o c J day ui 
r r 19 86. 
A t t o r n e y fo r App€ . 
4252 South 700 Eas : 
-ncu 
.ROBERT J. DEBRY 
Attorney for Plaintiffs r»-
2040' East 4800 South, Suite iC^ 
Salt LaXe Cityf Utah 84117 
Telephone: (801) 278-4439 
IN THF DISTRICT C^URT i-.i THIRD J^ICIAI, ::rrr:iCT 
v .-h SMI.T L A H ,. 
!', RICHARD D. MADSEN and 
(j NANCY MADSEN, his wife, 
BOYD A. SWENSEN and 
BEATRICE SWENSEN, his wife, 
HOPE A. HILTON, BLAINE ANDERSON 
and SHEREE ANDERSON, his wife, 
CYNTHIA HILTON, RALPH M. HILTON 
KIDDLE EAST FOUNDATION and 
GENE A. HELLAND, on behalf of 
themselves and all others 
similarly situated, 
" v\ . s: Afi 
ivil No. C-8I-1790 
Plaintiffs, 
MIRv; .. iK'}-THICK, Commissioner 
of the Utah Department of 
Financial Institutions, and the 
STATE '•• TAH, 
Defendants. 
Defendant's Motion to Dismiss cante on for heari ng on 
May 5, 19 81, P1ainti f f s we re representcd by Robe rt J, DeBry. 
De f e nd a n t s we re repre s en t ed by Ste phe n J. So r ens on, 
The Court has reviewed the memoranda of counsel and 
heard ora1 a r gume nt, 
WHEREFORE, . ORDERED tfv * :.• ,:5G' : -: a.r*. be 
dismissed for failure ' F- \* f < * . *** -J; /' . * ri li' : cur. re 
granted. 
r DATED this 
' - • • / . 
KENNETH RIGtRUP 




ROBERT J. DEBRY * * A^'^/V^'',^ 
Attorney for Plaintiffs |ti* '•'^fiTTR!** 
2040 East 4800 South, Suits 203 
Salt LaXs City, Utah 841X7 
Telephone: (801) 278-4439 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
RICHARD D. MADSEN and 
NANCY MADSEN, his wife, 
BOYD A. SWENSEN and 
BEATRICE SWENSEN, his wife, 
HOPE A. HILTON, BLAINE ANDERSON 
and SHEREE ANDERSON, his wife, 
CYNTHIA HILTON, RALPH M. HILTON, 
MIDDLE EAST FOUNDATION and 
GENE A. HELLAND, on behalf of 
themselves and all others 
similarly situated, 
Plaintiffs, 
MIRVIN D. BORTHICK, Commissioner 
of the Utah Department of 
Financial Institutions, and the 
STATE OF UTAH, 
Defendants. 
O R D E R 
Civil No. C-81-1790 
Defendant's Motion to Dismiss came on for hearing on 
May 5, 1981. Plaintiffs were represented by Robert J. DeBry. 
Defendants were represented by Stephen J. Sorenson. 
The Court has reviewed the memoranda of counsel and 
heard oral argument. 
WHEREFORE, it is ORDERED that plaintiffs' complaint be 
dismissed for failure to state a claim upon which relief can be 
granted. /'/"^-
DATED this JfTh day of May,, 1981. 
M. r/k.., -
IGTRUP KENNETH RI 
DISTRICT COURT "JUDGE 
v. : u» .r.v. i -NS 
cv . Jrli..L».J). C'.' vl i 
